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Section I. Introduction
In May 2011, the Butte Natural Resource Damage Restoration Council (BNRC), in consultation
with the Montana Natural Resource Damage Program (NRDP), developed the “Butte Area One
Draft Restoration Process Planning Document,” indicated hereafter as the “Draft Process Plan.”
This document describes the procedures, criteria, and schedule the BNRC proposes to follow in
advancing their recommendation to the Governor for expenditure of the $28.1 million natural
resource damage settlement, plus interest, for restoration of Butte Area One. It was subject of a
45-day public comment period that ended on July 1, 2011. The BNRC presented the plan to the
Butte Silver Bow Council of Commissioners on June 15, 2011.
Three entities and two individuals submitted a total of five comment letters on the Draft Process
Plan during the public comment period. One entity submitted a late comment letter. This
document provides the draft responses to these comments. Appendices 1 and 2 contain copies of
these comment letters, each of which are identified with a reference number (i.e., 1 – 6), with
further breakdown by topic with a letter (e.g., 1A, 1B, etc.). Attachment A provides a
categorical breakdown of these comment letters under broad categories and identifies the entity
or individual submitting the comment letter. Our responses below are organized according to
this categorical breakdown.
The BNRC, with assistance from the NRDP, prepared these responses for consideration of the
Trustee Restoration Council and the Governor. On March 20, 2012, the Governor approved the
BNRC’s January 2012 proposed final process plan and this associated response document.
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Section II. Comment Summary and Response by Category
Category 1: General Support of the Draft Process Plan
Comments: Four letters (2A, 3A, 4A, 5A) indicate general support of the Draft Process Plan.
These letters also offer suggestions for change for one or more aspects of the Draft Process Plan
that are separately addressed under other categories in this response document.
Response: We appreciate the indicated support of the Draft Process Plan.
Category 2: Remediation and Restoration Coordination
Comment: The Butte Restoration Alliance, Project Green, and Butte-Silver Bow Council of
Commissioners comment on the need for more explanation of and emphasis on the coordination
between remediation and restoration in the Draft Process Plan (4B, 4C, 5D, and 6A).


The Butte Restoration Alliance expresses a concern about the proposed approach
reflected in Section 2.2 and the schedule in Table 3 of delaying most of the restoration
spending decisions until completion of the Butte Priority Soils Operable Unit (BPSOU)
Consent Decree (4B and 4C). They believe this approach could result in a missed
opportunity to coordinate with remediation actions and achieve both cost savings and
ecosystem benefits that occurs with such coordination and that such ecosystem benefits
are not acknowledged sufficiently. They suggest the planning process note the possibility
that there will not be a Consent Decree.



Project Green requests that the coordination of remedy and restoration be emphasized to
a greater extent in the document and that such coordination work should have the highest
priority (5D). They also request that the sentence in the BNRC’s Guiding Principles
stating: “However, the Council discourages the use of restoration funds to conduct
actions that should be conducted to accomplish an effective remedy” be clarified so as
not to preclude restoration funds that enhance cleanup. They cite the Silver Bow Creek
Greenway’s restoration fund grant to remove additional tailings beyond what was to be
removed by remedy as an example of such an opportunity.



The Butte-Silver Bow Council of Commissioners expresses concern about having the
restoration planning schedule dependent upon the BPSOU Consent Decree schedule,
particularly given recent issuance of a unilateral administrative order for the BPSOU
(6A). They do not believe that “it is practical or realistic to assume (as we interpret the
language in your document) that there will be a specific point in time when remedial
actions will be complete (e.g., maintenance of those actions will be done in perpetuity)
and then the results of those actions will be fully clear, so as to wait for restoration work
to commence.” The Council requests revisions to the schedule and related document
language to invoke more flexibility in the decision-making process in order to avoid
missing opportunities to blend remediation and restoration actions and suggest that the
“Exception for Expedited Action” be the model for action instead of an exception.
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Response:
A. Connection of restoration decision-making schedule to remediation decision-making
schedule:
With the EPA’s issuance of its August 2011 Unilateral Administrative Order, the schedule for
the BPSOU Remedial Design/Remedial Action Consent Decree has been delayed from the
predicted fall 2011 date indicated in the Draft Process Plan to what is currently an unspecified
date. After substantive consideration of these comments and deliberation about the pros and
cons of having the BAO restoration planning process and schedule dependent on an uncertain
schedule for the BPSOU, the BNRC proposes a revised restoration planning process and
schedule as reflected in the revisions to Section 2.2, including the paragraph on expedited
actions, and Table 3 in the Draft Process Plan. The text and table now indicate that the
timeframe for development of the draft restoration plan (Phase 4) will occur in spring and
summer 2012, with a draft plan to be submitted for public comment by September 2012 and
Trustee approval to occur by December 2012. The BNRC recognizes, however, that this revised
schedule may need to be modified for various reasons. This potential for a schedule change is
acknowledged in the revised language. Other portions of the text and schedule have been
updated to reflect timeline changes that have occurred since submittal of the Draft Process Plan
for public comment in May 2011. Given the shorter restoration planning schedule, the language
on expedited action now clarifies that such actions must be of time critical, extraordinary
importance.
In expediting the restoration planning process and schedule as described above, the
BNRC has elected to retain text in its guiding principles and in Section 1.2 of the Draft Process
Plan that emphasizes the importance of knowing what will and will not be accomplished under
remediation in planning restoration activities and of building on what will be accomplished
under remediation rather than risk the expenditure of limited restoration funds spent on what
might be accomplished under remediation. It should be understood that this approach does not
imply “waiting until a specific point in time when remedial action will be complete,” as is
suggested in the letter from the B-SB Council of Commissioners (6A).
B. Remediation and Restoration Coordination
The BNRC agrees that further clarification is needed in the Draft Process Plan on how the
restoration planning process will coordinate with the remediation decision-making process,
particularly in light of the EPA’s issuance of a unilateral administrative order for some remedial
actions for the BPSOU. Section 15 of the EPA’s 2006 Record of Decision for the BPSOU states
that: “the EPA will work with the Trustee (State of Montana) in the design and implementation
of the remedial action to coordinate the implementation of the Selected Remedy with these
restoration actions to avoid duplication of effort and unnecessary costs and to maximize benefits
to the area, where feasible and practical and where coordination will not result in substantial
delays to remedy implementation.” The NRDP has been and will continue to be actively
working with the regulatory agencies and the potentially responsible parties to identify
opportunities for coordination of remediation and restoration efforts. The response below
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summarizes: 1) how such actions are already addressed favorably in the Draft Process Plan; and
2) the changes in the Draft Process Plan to further clarify/emphasize such coordination.
1. Existing Provisions
In Section 2.2 (under Phase 7), the Draft Process Plan provides for an exception for expedited
actions that can be relied upon to advance for consideration any restoration/remediation
coordinated opportunity that might require more expedited decision-making than provided for in
the revised process and schedule set forth in the proposed final Draft Process Plan. This section
indicates integrating restoration and remediation as an example of a valid reason for earlier
consideration of possible expedited restoration actions ahead of the planned December 2012
deadline for producing a Final Restoration Plan.
There are several evaluation criterion set forth in the Draft Process Plan (Sections 3.1 and 3.2)
that provide preference to integrated restoration and remediation actions. The extent to which a
project coordinates with a response action will be evaluated under the “Results of Response
Actions” legal criterion, and preference will be given to those projects that build on a response
action over those that undo a response action. The additional benefits and cost savings that such
actions can achieve will also be considered under the “Relationship of Expected Costs to
Expected Benefits” and “Cost Effectiveness” legal criteria and the “Restoration of Injured
Resources,” “Benefits to Butte Area One,” and “Matching Funds and Cost Sharing” policy
criteria, plus possibly other legal and policy criteria depending on the specifics of the integrated
actions. Even though the criteria are not weighted, or designated with a set priority, such as is
suggested by Project Green, sound integrated actions that offer substantial advantages due to the
integration will do favorably in the evaluation/analysis of the alternatives process.
2. Changes


“Ecosystem Benefits” are now recognized explicitly in the example provided under the
“Expedited Actions” portion of Section 2.2 for integrated restoration and remediation, as
indicated in bold text below.
“For example, an opportunity may exist to integrate BAO restoration actions with a
planned remedial action for BPSOU that would allow for significant cost savings and
greater benefits, including ecosystem benefits, to occur than would otherwise occur if
the restoration action were conducted separately from remedial actions.”



The bolded language indicated below has been added to the “Restoration of Injured
Resources” criterion (Section 3.2) to reinforce the preference for integrated remediation
and restoration:
Restoration of Injured Resources: This criterion will examine whether and to what extent
a project directly restores injured resources. Preference will be given to restoration over
replacement of injured resources and to restoration activities that integrate with
remediation activities.

4



The following sentence has been added at the end of the second paragraph in Section 1.2
of the Draft Process Plan that discusses the relationship between remediation and
restoration:
“This preference that restoration not be considered as a substitute for effective remedy
does not preclude the use of restoration funds to enhance remediation in those situations
where to do so would restore natural resources, or hasten the restoration of natural
resources.”

Category 3: Public Involvement Process
Project Green and Mr. Banderob offer suggested changes specific to the public involvement
process proposed in the Draft Process Plan (1 and 5E).
Comment: Mr. Banderob suggests that neighborhood alliances and/or task forces organized by
Butte-Silver Bow Commission Districts be relied upon as the major mechanism for involving the
public as an more efficient and effective alternative than seeking input from a “hodgepodge of
community organizations” (1). He provides reference information on neighborhood community
alliances and notes formation of such alliances is already underway in the Greeley and Racetrack
areas.
Response: The BNRC was specifically created for the purpose of providing a strong local voice
in the restoration planning process for the BAO site. These restoration decisions are broader in
nature than the types of issues addressed at the neighborhood community level. The public
participation process designed by the BNRC and reflected in the Draft Process Plan is
appropriate for covering a larger area that encompasses many neighborhoods and also
appropriate for the expenditure of state funds as ultimately decided by the Governor rather than
local funds under the purview of the local commission. The BNRC does not wish to restrict the
avenue for public participation only through neighborhood alliances, as is suggested, or any
other group. Any neighborhood community or other local entity will have ample opportunity for
input through the public participation process outlined in the Draft Process Plan.
Comment: Project Green notes some inconsistencies between the text of Section 2.2 and
Table 3 about the timing of public comment on the Pre-Draft Restoration Plan (Phase 4) and
requests clarity on when and what type of public input (e.g., formal vs. informal public
comment) is contemplated in the restoration planning process (5E).
Response: Table 3 in Section 2.2 has been corrected to be consistent with the text. This table
indicates only the formal public comment periods. The text in Section 2.3, Public Participation,
identifies opportunities for informal public comment in addition to these formal comment
periods.
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Category 4: References to Metro Storm Drain
Comment: Fritz Daily expresses concern about the references to the Metro Storm Drain (MSD)
as the historic channel of Silver Bow Creek (2B). He offers several reasons why he believes
such references are wrong and negatively influencing the remediation process and requests that
references to MSD be removed from the document.1
Response: Mr. Daily is currently involved in a lawsuit pending before the Montana District
Court in Butte in which this issue is raised. The references to the MSD are intended to be neutral
in the Draft Process Plan in that such references also refer to this area as being the “historic
Silver Bow Creek” so as to not influence the outcome of this lawsuit. Four references to the
MSD in Section 1.1 have been deleted in the statements where such references were not
considered necessary and such deletions did not affect the accuracy of the statements. For
consistency purposes, the label on Figure 2, “Upper Silver Bow Creek, also referred to as Metro
Storm Drain” has been changed to “Historic Silver Bow Creek, also known as Metro Storm
Drain.”
Category 5: Evaluation Criteria
Comment: The Clark Fork Coalition requests two clarifications with respect to the policy
criteria, all of which they consider to be good criteria for project evaluation (3B):
1) that the Ecosystem Health criterion be clarified due to an incomplete sentence; and
2) that the document address how the policy criteria will be applied by the BNRC, such as
indicating whether they will be weighted equally and the extent to which the policy criteria will
be considered.
Response:
1) The bolded language below has been added to the incomplete sentence in the Draft Process
Plan under the “Silver Bow Creek Ecosystem Health” criterion:
“Silver Bow Creek Ecosystem Health: This criterion examines the relationship between
a particular project and overall resource conditions in the Silver Bow Creek Watershed.
Preference will be given to projects that fit within a broad ecosystem concept in that
they improve a resource problem(s) when viewed on a watershed scale, are sequenced
properly from a watershed management approach, and are likely to address multiple
resource problems in the Silver Bow Creek watershed.”

1

Mr. Daily’s comment letter includes a reference to and copy of his 6/21/11 letter to EPA regarding his concerns
about the EPA’s Superfund public outreach and remediation efforts for the Butte Superfund sites, particularly the
Parrot Tailings site and the section of Silver Bow Creek flowing through Butte. The technical information
summarized in this letter, which is not specific to the Draft Process Plan, was mostly obtained through
investigations conducted at the direction of the NRDP with BAO settlement funds, with the concurrence of the
BNRC. The outcome of these investigations will be considered in the BAO restoration planning process.
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2) The introductory sentence under Section 3.2 (Stage 2 Policy Criteria) of the Draft Process
Plan states: “The BNRC has selected the following additional criteria that are reflective of the
BNRC’s goals and listed in order of importance to the BNRC.” After re-examining this section
of the document, the BNRC and NRDP agree that more explanation is needed on how criteria
(both Stage 1 and 2) will be applied.


The introductory paragraph to Section 3.2 on the policy criteria has been expanded. It
now states:
“In addition to the legal criteria, the BNRC has selected the following policy criteria that
will be applied when considering prospective restoration projects for Butte Area One.
Prospective projects need not meet all of these criteria to be recommended for
implementation; however, generally (all else being equal), projects that address these
criteria will be ranked higher than those that do not. These policy criteria are reflective
of the BNRC’s goals and listed in order of importance to the BNRC.”



In addition, the following paragraph has been added to the beginning for Section 3.0 to
explain the non-quantitative process that will be used in evaluating projects for both the
Stage 1 and 2 criteria evaluations:
“In applying these criteria to evaluate proposed restoration projects, the criteria will be
evaluated qualitatively rather than quantitatively. The importance of each criterion as
applied to individual projects will vary in its importance depending upon the nature of the
project and the unique issues it raises. Given the widespread injury to Butte Area One
natural resources and the wide array of potential restoration projects, the State and BNRC
must not be unduly constrained in its ability to evaluate what is best for the injured
resources. A non-quantitative process in which the criteria and the proposed projects are
balanced and ranked against each other allows greater flexibility to address natural
resource injuries and impaired services.”

Comment: The B-SB Council of Commissioners recommend reducing the number of evaluation
criteria, some of which they consider to be redundant (6B).
Response: The Stage 1 Legal Criteria are required to be evaluated for restoration projects under
the federal Superfund law. The BNRC believes that all of the proposed optional Stage 2 Policy
Criteria are important to consider in the restoration decision-making process. Thus all the
evaluation criteria were retained.
Comment: The B-SB Council of Commissioners note that the “Normal Government Function”
criterion has always been contentious and offer their reasons why they believe a natural resource
restoration project should be not rated lower priority just because the project goal happens to
match up well with a government function (6C).
Response: The BNRC believes that the existing wording in this criterion narrative (Section 3.2)
offers sufficient flexibility for projects that involve a government function to be selected in the
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restoration decision-making process and thus does not propose any changes based on this
comment.
In addition to these changes indicated above to the criteria section, changes were made in the
explanation of the Legal Criteria in Section 3.2.1 to clarify that the BNRC, with assistance from
the NRDP, will conduct the criteria evaluation process.
Category 6: References to Forbs
Comment: The Butte Restoration Alliance requests that forbs be added to the definition of
restoration given in Section 1.2.2 (4D).
Response: The BNRC agrees that a diverse, healthy riparian habitat should include forbs and
this definition has thus been revised accordingly, as indicated in the bolded language below.


“Restoration refers to actions taken, in addition to remediation, to return the injured
resources and services to their baseline condition. For example, planting additional
grasses, forbs, shrubs, and trees in the Silver Bow Creek floodplain that would not be
planted under remediation and would help restore the area to its pre-mining state.”

The expectation that forbs will have role in reclamation activities utilizing restoration funds is
reflected in the approved funding for a 3-year grant project that centers on forb establishment in
the Butte area through the use of plant materials grown in a state-funded nursery located at the
Montana Tech campus.
Category 7: Protection of Downstream Investment
Comment: Project Green expresses concern about the lack of a specific reference to the
protection of the downstream remediation and restoration investment in Silver Bow Creek (5B).
They request that the final plan reflect a strong policy to protect that investment as decisions are
made about how and where to spend the BAO NRD settlement funds.
Response: The goal of the restoration actions to be implemented pursuant to the Butte Area One
Restoration Plan is to restore the injured groundwater and surface water resources of Butte Area
One. Effective restoration of Butte Area One injured groundwater and surface water resources
will help protect the downstream remediation and restoration investment in Silver Bow Creek.
Although this specific reference is not in the Draft Process Plan, the concept of the BAO
decision-making being done in the context of broader Silver Bow Creek watershed is reflected in
the BNRC’s 5th Guiding Principle that indicates the goal of restoring Butte Area One so that
“…current and future generations of Montanans can enjoy a healthy, restored Silver Bow Creek
and also in the “Silver Bow Ecosystem Health” policy criterion that considers broader watershed
benefits. The bolded language indicated below has been added to this criterion statement to
recognize that protection of downstream investments is part of these broader watershed benefits
considered under this criterion.
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“Silver Bow Creek Ecosystem Health: This criterion examines the relationship between
a particular project and overall resource conditions in the Silver Bow Creek Watershed.
Preference will be given to projects that fit within a broad ecosystem concept in that they
improve a resource problem(s) when viewed on a watershed scale (including how it
helps protect the downstream areas of Silver Bow Creek from further releases of
hazardous substances), are sequenced properly from a watershed management
approach, and are likely to address multiple resource problems in the Silver Bow Creek
watershed.”
With the existing provisions and change noted above, the BNRC and NRDP believe the desired
connection between the BAO decision-making process and protection of downstream
investments requested by Project Green has been adequately addressed. However, it should be
understood that a major purpose of the remedial actions for the Butte Priority Soils Operable
Unit (BPSOU) is to prevent releases of hazardous substances from contaminated ground, surface,
and storm water in the Butte area from affecting the surface water quality of Silver Bow Creek.
In addition, provisions of the Streamside Tailings Operable Unit (SSTOU) Record of Decision
and associated SSTOU Consent Decree are aimed at protecting the remediation and restoration
work conducted downstream along Silver Bow Creek. A monitoring plan is in place to protect
the stream and reserve remediation funds will be set aside following conclusion of major
construction activities for any additional work that may be required in the future to protect the
initial investment.
Category 8: Silver Bow Creek Watershed Restoration Plan
Comment: Project Green expresses concern about the lack of reference to the 2005 Silver Bow
Creek Watershed Restoration Plan and requests that the final process plan discuss this document
and include it in the Guiding Principles and Criteria section (5C). The Butte Council of
Commissioners also suggests incorporating the recommendations of this 2005 Plan into the
BNRC’s efforts and decisions (6D).
Response: The 2005 Silver Bow Creek Watershed Restoration Plan2 (2005 SBC Plan) provides
guidance for prioritizing restoration activities to improve the overall Silver Bow Creek watershed
condition. As shown in Figures 1 and 2 of the Draft Process Plan, this watershed covers a much
larger area than the Butte Area One site. However, some of the natural resource information
summarized and restoration needs identified in the 2005 SBC Plan would be relevant to the Butte
Area One site, particularly the information specific to the Silver Bow Creek corridor, Butte Area,
and Blacktail/Basin sub-watersheds. Since the 2005 SBC Plan is not, however, the only
restoration planning document that might have relevant information to the Butte Area One
restoration planning effort, the BNRC elected to generally reference such documents and provide
a list of them, as indicated in bold text below in Section 2.3 about the scoping and development
of restoration alternatives (Phase 3):
“Before developing the broad range of alternatives, the BNRC will solicit ideas from the
public on proposed restoration project alternatives to be considered for expenditure of
2

Silver Bow Creek Watershed Restoration Plan (Final), prepared by the NRDP, Confluence Consulting and DTM
Consulting, Inc., December 2005.
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BAO settlement funds. The BNRC will specify the time period for submittal of these
project ideas and will also hold an educational workshop about the types of restoration
projects that could be funded with BAO settlement funds. The BNRC will also conduct
public outreach about this solicitation process and workshop. The NRDP, in consultation
with the BNRC, will first screen the possible restoration alternatives to determine
whether they meet the legal threshold of restoring or replacing the injured natural
resources of the Butte Area One site that were the subject of the $28.1M claim recovered
from ARCO, namely groundwater and the aquatic resources of Silver Bow Creek. As
part of this scoping process, the BNRC will consider the applicable restoration
needs/projects that would meet this legal threshold and are identified in other
relevant documents, including, but not limited to those listed in Attachment D.”
Similarly, the following bolded language has been added to “Silver Bow Creek Ecosystem
Health” policy criterion, to reflect how these other relevant documents will be considered in the
BAO restoration decision-making:
“Silver Bow Creek Ecosystem Health: This criterion examines the relationship between
a particular project and overall resource conditions in the Silver Bow Creek Watershed.
Preference will be given to projects that fit within a broad ecosystem concept in that they
improve a resource problem(s) when viewed on a watershed scale (including how it helps
protect the downstream areas of Silver Bow Creek from further releases of hazardous
substances), are sequenced properly from a watershed management approach, and are
likely to address multiple resource problems in the Silver Bow Creek watershed. As part
of the evaluation of this criterion, the watershed-scale priorities identified in other
relevant documents, including, but not limited to those plans listed in Attachment D,
will be considered”
Even with this recognition of the 2005 SBC Plan in the BAO restoration-planning process, it
should be understood that the restoration needs identified in the 2005 SBC Plan were identified
regardless of funding source considerations and, thus, the suggested restoration activities
reflected in that plan may be ineligible or partially eligible for NRD funding. This limitation is
explicitly recognized in the 2005 SBC Plan.3
Category 9: Suggested Restoration Project at High Ore Mine Site
Comment: Fritz Daily suggests the High Ore Reclamation site as a good candidate for
expenditure of BAO NRD settlement funds for planting of grass, trees, and flowers similar to
those that were at the Columbia Gardens and location of the replica of the Columbia Gardens
Carousel (2C).
Response: While such project-specific suggestions are outside the scope of the Draft Process
Plan, the BNRC will consider this project suggestion and other project suggestions in the next
restoration planning phase for the BAO site. This is Phase 3, Scoping and Development of
Restoration Alternatives, that is described in Section 2.2 of the Draft Process Plan.
3

See Executive Summary, p. 1, and Project Goals, Section 1.2, p. 15 of 2005 SBC Plan.
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Category 10: BNRC Role
Comment: The B-SB Council of Commissioners objects to language in the Section 4
(Budgeting and Administration) of the Draft Process Plan that indicates the BNRC’s
consultative role with regards to administrative expenditure (5E), noting that this language
appears to dilute the BNRC’s role.
Response: Because this language is specific to administrative costs and offers an option to the
BNRC of bringing matters of dispute to the TRC for resolution, it does not diminish the role that
the BNRC has to make restoration funding recommendations to the Trustee for the BAO site.
The BNRC clarified this by adding “for administrative purposes” prior to the “consultative role”
language in this section.
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ATTACHMENT A. GUIDE TO PUBLIC COMMENTS AND RESPONSES
List of E-Mails/Letters Received
Letter Organization
Author
No.
Comments Received During the Public Comment Period
1
Interim Greeley Community
R. Edward Banderob, Interim
Coalition
Facilitator
2
Fritz Daily
3
Clark Fork Coalition
Christine Brick, Science Director
4
Butte Restoration Alliance
Suzzann Nordwick, Co-Chair
5
Project Green of Montana, Inc.
Brian Holland, President
Comments Received After the Public Comment Period
6
Butte-Silver Bow Council of
David Palmer, Council Chairman
Commissioners
Paul Babb, Chief Executive

Date

June 20, 2011
June 24, 2011
July 1, 2011
July 1, 2011
July 1, 2011
Sept.21, 2011

Categorical Breakdown of Comments
Category
No.
1
2
3
4
5
6
7
8
9
10

Category Title
General Support of the Draft Process Plan
Remediation and Restoration Coordination
Public Involvement Process
References to Metro Storm Drain
Evaluation Criteria
References to Forbs
Protection of Downstream Investment
Silver Bow Creek Watershed Restoration Plan
Suggested Restoration Project at High Ore Mine Site
BNRC Role
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Letter/Comment
No.
2A, 3A, 4A, 5A
4B, 4C, 5D, 6A
1, 5E
2B
3B, 6B, 6C
4D
5B
5C, 6D
2C
6E

APPENDIX 1
Public Comments Received During the
Public Comment Period

APPENDIX 2
Public Comments Received After the
Public Comment Period

